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Court of Appeals of the District of Columbia. 


No. 3488. 

United States ex Rel. Grand Trunk Western Railway 
Company, a Corporation, Appellant, 

vs. 

David F. Houston, Secretary of the Treasury of the United States. 

a Supreme Court of the District of Columbia. 

No. 64722. At Law. 

United States ex Rel. Grand Trunk Western Railway 
Company, a Corporation, Relator, 

vs. 

David F. Houston, Secretary of the Treasury of the United States, 

Respondent. 

Ignited States of America, 

District of Columbia , sx: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Petition. 

Filed November 29, 1920. 

In the Supreme Court of the District of Columbia. 

No. 64722. At Law. 

United States ex Rel. Grand Trunk Western Railway 

Company, a Corporation, 

vs. 

David F. Houston, Secretary of the Treasury of the United States. 

To the Honorable the Judges of the Supreme Court of the District of 
Columbia: 

The petition of the relator respectfully shows: 

1. That the relator, Grand Trunk Western Railway Company, is 
a corporation incorporated by the States of Indiana and Michigan, 
1—3488a 
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owning and operating as a common carrier in both interstate and in¬ 
trastate commerce a railroad and system of transportation in those 
States and elsewhere in the United States, and is a carrier within 
the terms of the “Act to Regulate Commerce/' approved February 4, 
1887, as amended, and subject to all the provisions thereof. 

2. That the respondent David F. Houston is the Secretary of the 
Treasury of the United States, who is charged by law with the per¬ 
formance of certain ministerial duties, and is herein sued in his offi¬ 
cial capacity for failure to carry out and perform said ministerial 
duties as hereinafter more particularly set forth. 

2 3. That under the Act of Congress entitled “An Act making 
appropriations for the support of the Army for the fiscal year 

ending June 30, 1917, and for other purposes," approved August 29, 

1916, the President of the United States was empowered to take pos¬ 
session and assume control of any system or systems of transporta¬ 
tion, including the systems of the carriers subject to said “Act to 
Regulate Commerce, approved February 4,1887, as amended, and to 
utilize such systems of transportation for the transportation of troops, 
war materials and equipment, or for such other purposes connected 
with the then existing emergency as might be needful or desirable; 
and acting under the authority vested in him by said Act of Au¬ 
gust 29, 1916, the President issued a proclamation on December 26. 

1917, taking possession of and assuming control of all systems of 
transportation located wholly or in part within the boundaries of the 
continental I nited States, such control becoming effective on the 
28th day of December. 191 < ; and among the systems of transporta¬ 
tion thus passing under the control of the President was the hereto¬ 
fore described railroad and system of transportation owned bv the 
carrier, the relator, Grand Trunk Western Railway Company. 

4. That an Act of Congress, known as the “Federal Control Act/* 
approved !>v the President on March 21, 1918, provided for the 
operation of the properties of the carriers passing under the control 
of the President by the heretofore recited proclamation of December 
26, 1917. during the war with Germany, and for a reasonable time 
thereafter, which should not exceed one year and nine months next 
following the date of the promulgation by the President of the ex¬ 
change of ratifications of the treaty of peace; and this Act also pro¬ 
vided for compensation to the carriers for the use of their properties 
while under Federal control. And the relator, Grand Trunk West- 
can Railway Company, corporate owner of the heretofore recited 
railroad and system of transportation, which passed under the control 

of the President hv the proclamation of December 26, 1917, 

3 and was operated under the provisions of the said Act of 
March 21. 1918, known as the “Federal Control Act,” during 

the entire period of Federal control, thus became entitled to com¬ 
pensation for the possession, use, control and operation of its prop¬ 
erty, such heretofore recited railroad and system of transportation, 
under the Fifth Amendment to the Constitution of the United 
States, and under the provisions of the said Act of Congress, known 
as the “Federal Control Act.” 

5. That the state of war between the United States and Germany 
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having been suspended by the Armistice of November 11, 1918, the 
President on December 24, 1919, in the exercise of the power con¬ 
ferred upon him by the said Act of March 21, 1918, issued a proc¬ 
lamation declaring that he would relinquish from Federal control 
all railroads, systems of transportation and property of whatever kind 
taken or held under such Federal control and not theretofore re¬ 
linquished, and restore the same to the possession and control of their 
respective owners on March 1, 1920, and among the railroads and 
systems of transportation covered by this proclamation was the rail¬ 
road and system of transportation heretofore recited as owned by 
the relator. Grand Trunk Western Railway Company. By the 
“Transportation Act, 1920,*’ approved by the President on February 
28, 1920, it was provided that “Federal control*’ of railroads and 
systems of transportation should terminate at 12:01 A. M. March 1, 
1920, and that the President should then relinquish possession and 
control of all railroads and systems of transportation then under 
“Federal control*’ and cease the use and operation thereof. Ac¬ 
cordingly, at 12:01 A. M. March 1, 1920, the possession and control 
of (he relator’s railroad and system of transportation was relinquished 
hv the President and restored to it. 

0. That the “Transportation Act, 1920,” in Section 209, provides 
that the carriers whose railroads or systems of transportation 
4 were under “Federal control” at the termination of such con¬ 
trol on March 1, 1920 should, for a period of six months 
thereafter, termed in the section the “guaranty period,” he guaran¬ 
teed by the United States a “railway operating income,” therein 
defined, if the carrier should, on or before March 15, 1920, file with 
the Interstate Commerce Commission a written statement that it 
accepted all the provisions of said Section 209 of said “Transporta¬ 
tion Act, 1920;” and the relator did, prior to March 15, 1920, that 
is to say, on the eleventh day of March, 1920, file with the Inter¬ 
state Commerce Commission the written statement contemplated by 
said Section 209 of the “Transportation Act, 1920,” and thereby 
and under the terms of said section became and is entitled to the 
guaranty therein provided. A certified copy of such written state¬ 
ment is hereto attached, marked “Relator’s Exhibit A.” 

7. That under the said Section 209 of the “Transportation Act, 
1920.” the railway operating income, and the amounts necessary to 
make good the guaranty to the various carriers of which the control 
and operation was terminated by said Act at 12:01 A. M. on March 
1, 1920, are to be computed and determined by the Interstate Com¬ 
merce Commission, and paragraph (g) of said Section 209 is as fol¬ 
lows : 

“(r/) The Commission shall, as soon as practicable after the ex¬ 
piration of the guaranty period, ascertain and certify to the Secretary 
of the Treasury the several amounts necessary to make good the fore¬ 
going guaranty to each carrier. The Secretary of the Treasury is 
hereby authorized and directed thereupon to draw warrants in favor 
of each carrier upon the Treasury of the United States, for the 
amount shown in such certificate as necessary to make good such 
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guaranty. An amount sufficient to pay such warrants is hereby 
appropriated out of any moneys in the Treasury not otherwise ap¬ 
propriated.” 

8. That on the first day of September, 1920, the end of the 
“guaranty period” provided in Section 209 of the “Transportation 
Act, 1920,” for which the United States guaranteed a “railway 
5 operating income” to the carriers, including the relator, 
Grand Trunk Western Railway Company, an amount of 
money much in excess of Five Hundred Thousand Dollars ($500,- 
000) was, and still is, due the relator, Grand Trunk Western Rail¬ 
way Company, to make good the guaranty provided in said Section 
209, and the Interstate Commerce Commission, under the provisions 
of paragraph (</) of said Section 209, above recited, has definitely 
ascertained and certified to the respondent, the Secretary of^ the 
Treasure, the amount of Five Hundred Thousand Dollars ($500,- 
000) as due the relator, Grand Trunk Western Railway Company, 
as herein recited, under the provisions of Section 209 of said ‘‘Trans¬ 
portation Act, 1920,” and has issued its certificate therefor dated 
XovemlxT 24, 1920, in form as follows: 


“1. The Interstate Commerce Commission, hereinafter called the 
Commission, hereby certifies that the Grand frunk Western Rail¬ 
way Company, a corporation of the states of Michigan and Indiana, 
hereinafter called the carrier, is a carrier as defined in paragraph 
(a) of section 209 of the Transportation Act, 1920, in that it is a 
carrier by railroad whose railroad or system of transportation was 
under Federal control at the time such Federal control terminated 
at 12:01 A. M. on March 1, 1920; that the carrier filed with the 
Commission on or before March 15. 1920, a written statement that 
it accepted all of the provisions of the said section 209. 

2. The Commission has ascertained and hereby certifies to the 
Secretary of the Treasury that the amount of Five Hundred Thou¬ 
sand Dollars ($500,000) is necessary to make good to said carrier 
the guaranty provided bv section 209 of the Transportation Act, 
1920. 

3. The Commission hereby certifies that such amount of Five 
Hundred Thousand Dollars ($500,000) cannot be reduced by fur¬ 
ther accounting or otherwise, and there may he. upon further investi¬ 
gation, additional amounts found due to said Grand Trunk Western 
Railway Company to make good to said carrier the guaranty of sec¬ 
tion 209 of the Transportation Act, 1920, and which if, and when, 
ascertained by the Commission will be certified to the Secretary of 
the Treasury.** 

but the said respondent, the Secretary of the Treasury, has refused 
to draw a warrant upon the Treasury of the United States in favor 
of the relator. Grand Trunk Western Railway Company, for the 
sum of money shown in such certificate. A certified copy of such 
certificate is hereto attached, marked “Relator's Exhibit B.” 

G 9. That the refusal of the respondent, the Secretary of the 

Treasury, to draw a warrant upon the Treasury of the United 
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States for the payment of the amount of the aforesaid certificate 
constitutes a most serious injury to the relator, because the respond¬ 
ent, so the relator is informed, notwithstanding-that Section 200 of 
the ‘Transportation Act, 1920” provides for a guaranty bv the 
United States of “railway operating income” for the “guaranty pe¬ 
riod,” declines to draw such warrant upon certificate by the Interstate 

Commerce Commission until that body shall ascertain and certify 
# • | 

in one certificate the full and final amount due to the relator under 
the guaranty of the United States as set forth in said Section 200 of 
said “Transportation Act, 1920,” and the extended nature of the 
accounting necessary to determine what does, and what does not, 
enter into “railway operating income” makes it certain that many 
months will elapse InTore the Interstate Commerce Commission can 
ascertain and certify to the respondent, the Secretary of the Treasury, 
the final amount due the relator under the guaranty of “railway 
operating income” provided in said Section 209 of said “Transporta¬ 
tion Act, 1920.” In the meantime, a specific amount, that is to say, 
Five Hundred Thousand Dollars ($500,000), certainly due the re¬ 
lator, has tieen ascertained and certified by the Interstate Commerce 

9 

Commission to the respondent under Section 209 of said “Trans¬ 
portation Act, 1920,” leaving for further ascertainment and certifi¬ 
cation such additional amounts as may lie due the relator. Bv rea- 

• # 

son of the refusal of the respondent, the Secretary of the Treasury, 
to draw a warrant upon the Treasury of the United States as above 
recited, the operating expenses of the railroad and system of trans¬ 
portation of the relator are accumulating, and serious operating dif¬ 
ficulties are threatened because of a lack of funds to meet operating 
expenses, so that the injury to the relator by the failure to obtain af 
once the amount of money definitely ascertained by the Interstate 
Commerce Commission and certified bv it to the Secretary of 


7 the Treasury as above recited to be due the relator by the 

%/ •/ 

United States under the guaranty of “railway operating in¬ 
come” under said “Transportation Act, 1920” will be irreparable. 

10. That the Interstate Commerce Commission having ascertained 
and certified to the respondent, the Secretary of the Treasury, that 
the sum of Five Hundred Thousand Dollars ($500,000) is an 
amount necessary to make good the guaranty to the relator, Grand 
Trunk Western Railway Company, as provided by Section 209 of 
the “Transportation Act, 1920,” the relator is advised and therefore 
avers that the said respondent, the Secretary of the Treasury, was 
and is without discretion in the premises, but it was and is the plain 
duty of the respondent to draw a warrant in favor of the relator, 
Grand Trunk Western Railway Company, upon the Treasury of the 
United States for the sum of Five Hundred Thousand Dollars 
($500,000), and to deliver the same to the said relator, but the said 
respondent has utterly failed, neglected and refused, and still fails, 
neglects and refuses, so to do, although requested. 

Wherefore, since your relator has no remedy save by this proceed¬ 
ing, it prays this Honorable Court: 

(1) That a rule may be laid requiring the respondent, the Secre¬ 
tary of the Treasury, to appear and answer this petition within such 
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time as the Court may deem proper, and to show cause why the writ 
of mandamus should not issue. 

(2) That the writ of mandamus may issue directed to said re¬ 
spondent, the Secretary of the Treasury, requiring him to draw a 
warrant upon the Treasury of tlie United States in favor of the re¬ 
lator, Grand Trunk Western Railway Company, for the amount of 
Five Hundred Thousand Dollars ($500,000), shown in the certifi¬ 
cate of the Interstate Commerce Commission of the twenty- 
8 fourth day of November, 1020 as necessary to make good in 
part the guaranty of ‘‘railway operating income” for the 
“guaranty period” as provided in Section 209 of the “Transportation 
Act, 1920,** and to deliver such warrant to the relator. 

GRAND TRUNK WESTERN 
RAILWAY COMPANY, 

Bv J. M. ROSE YEAR, 

A uditor. 


ALFRED 1\ THOM, 

ALFRED P. THOM, Jr., 

J. IIARRY COVINGTON, 

Attorneys for Relator. 


District of Columbia, ss: 

I do solemnly swear that 1 am the Auditor of the Relator. Grand 
Prunk Western Railway Company, and have authority to make this 
affidavit on hehalf of said relator, that I have read the foregoing 
petition, that the statements made therein as upon personal knowl¬ 
edge are true, and that the statements made therein as upon in¬ 
formation and Indief I believe to be true. 

J. M. ROSE YEA R. 


Subscribed and shown to before me this 29th dav of November, 
1920. 

[seal.] GERTRUDE M. BOWDLE, 

Notary Public. 


9 (Copy.) 

Interstate Commerce Commission, Washington. 

Relator s Exhibit “A.” 

I, George B. McGintv, Secretary of the Interstate Commerce Com¬ 
mission, do hereby certify that the attached is photostatic copy of the 
acceptance of the Grand Trunk Western Railway Company, dated 
March 9, 1920, of the provisions of Section 209 of the Transporta¬ 
tion Act, 1920, the original of which was received by the Interstate 
Commerce Commission on March 11, 1920, and is now on file and of 
record in the office of this Commission. 
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In witness whereof, I have hereunto set my hand and affixed the 
Seal of said Commission this 23rd dav of November, A. D. 1920. 

[Seal of Interstate Commerce Commission, 1887.] 

GEOROE B. McGINTY, 
Secretary of the Interstate Commerce Commission. 


10 (Copy.) 

Grand Trunk Western Railway Company. 

At a Meeting of the Board of Directors of the Grand Trunk West¬ 
ern Railway Company held at Chicago, Ill., on Tuesday, March 9th, 
1920, the following resolution was adopted: 

Resolved that the President of this Company is hereby authorized 
and directed to make, execute and file with the Interstate Commerce. 
Commission on or before March loth, 1920, a written statement 
under this Company's corporate seal that this company accepts all of 
the provisions of Section 209 of the Transportation Act, 1920. 

Finance Docket, 
Nov. 10, 1920, 
498. 

I, William C. Tomkins, Secretary of the Grand Trunk Western 
Railway Company, hereby certify that the foregoing is a true copy 
from the Minutes of Resolution duly adopted by the Board of Direct¬ 
ors of the Grand Trunk Western Railway Company at a Special 
Meeting of said Board, duly called and held at Chicago, Ill., on the 
ninth day of March 1920, at which meeting a quorum was present 
and voted. 

In witness whereof, I have hereunto subscribed my name and 
affixed the Seal of the Companv on this ninth dav of March 1920. 

W. C. TOMKINS, 

Secretary. 


The Grand Trunk Western Railway Company hereby accepts all 
of the provisions of Section 209 of the Act of Congress known as the 
Transportation Act, 1920 approved February 28th, 1920. 

GRAND TRUNK WESTERN RAILWAY 
COMPANY, 

By HOWARD G. KELLEY, President. 

A ttpaf • 

W. C. TOMKINS, 

Secretary. 

Dated: Chicago, Ill., March 9th, 1920. 
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State of Illinois, 

County of Cook . **: 


Bureau of Finance, 

Oct. 15,1920. 

For file in 

Finance Docket, No. 498. 
Devoe. 


On this ninth (lay of March, A. 1>. 1920, l>efore me a Notary Pub¬ 
lic in and for the said County, personally appeared Howard G. Kel¬ 
ley. President, to me known to lie the same person who executed the 
within instrument and who acknowledged the same. 


[Seal Win. J. Collins, Notary Public, Cook County, Ill.] 

\VM. J. COLLINS, 

Notary Public, Cook County, Illinois. 


11 (Copy.) 

Interstate Commerce Commission, Washington. 

Relator's Exhibit “B.’’ 

1, George B. McGinty, Secretary of the Interstate Commerce Com¬ 
mission. do hereby certify that the attached is a true copy of certifi¬ 
cate of the Interstate Commerce Commission No. A-290, under Sec¬ 
tion 209 (y ), Transportation Act. 1920, issued November 24, 1920. 

In witness whereof, 1 have hereunto set my hand and affixed the 
Seal of said Commission this 20th day of November, A. D. 1920. 

[Seal of Interstate Commerce Commission, 1887.] 

GEORGE B. McGINTY, 

Secretary of the Interstate Commerce Commission. 

12 Interstate Commerce Commission, Washington. 

Certificate No. A-290. 

Certificate of Interstate Commerce Commission under Section 
209 (y), Transportation Act, 1920. 

To the Secretary of the Treasury of the United States: 

1. The Interstate Commerce Commission, hereinafter called the 
Commission, hereby certifies that the Grand Trunk Western Rail¬ 
way Company, a corporation of the states of Michigan and Indiana, 
hereinafter called the carrier, is a carrier as defined in paragraph (a) 
of section 209 of the Transportation Act, 1920, in that it is a ear- 
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rier by railroad whose railroad or system of transportation was under 
Federal control at the time such Federal control terminated at 12:01 
A. M. on March 1, 1920; that the carrier filed with the Commission 
on or before March 15, 1920, a written statement that it accepted all 
of the provisions of the said section 209. 

2. The Commission has ascertained and hereby certifies to the 
Secretary of the Treasury that the amount of Five Hundred Thou¬ 
sand Dollars ($500,000) is necessary to make good to said carrier the 
guaranty provided by section 209 of the Transportation Act, 1920. 

3. The Commission herebv certifies that such amount of Five 
Hundred Thousand Dollars ($500,000) cannot be reduced by fur¬ 
ther accounting or otherwise, and there may be, upon further investi¬ 
gation, additional amounts found due to said Grand Trunk Western 
Railway Company to make good to said carrier the guaranty of sec¬ 
tion 209 of the Transportation Act, 1920, and which if, and when, 
ascertained by the Commission will be certified to the Secretary of 
the Treasury. 

Dated this 24th day of November, 1920. 

By the Commission, Division 4. 

‘ [seal.] GEORGE B. McGINTY, 

Secretary. 

13 Rule to Show Cause. 

Issued November 29, 1920. 

******* 

Upon consideration of the petition this day filed in the above-en¬ 
titled cause, it is by the Court, this 29th day of November, 1920, 
Ordered, That the respondent David F. Houston, Secretary of the 
Treasury, show cause in this court on the 7th day of December, 1920, 
at 10 o’clock A. M., why the writ of mandamus should not issue as in 
said petition prayed, provided that a copy of this order be served on 
said respondent on or before the 2nd dav of December, A. D. 1920. 

WALTER T. McCOY, 

Chief Justice. 

Marshal's Return. 

Served a copy of the within order on David F. Houston personally, 
Nov. 29, 1920/ 

MAURICE SPLAIN, 

14 U. S. Marshal. 

The Answer of David F. Houston, Secretary of the Treasury of 
the United States, to the Petition for Writ of Mandamus Herein, 
and to the Rule to Show Cause Issued Herein on the Twenty-ninth 
Day of November, A. D. 1920. 

Filed December 7, 1920. 

David F. Houston, Secretary of the Treasury of the. United States, 
now and at all times saving and reserving unto himself all excep- 

2—3488a 



10 


U. S. EX REL., ETC., VS. I). F. HOt’STOX, ETC. 


tions to the imperfections, uncertainties and defects in the petition 
for writ of mandamus filed herein, and reserving unto himself the 
benefit of the lack of jurisdiction of the court, appearing on the 
face of said petition, to grant the relief prayed for, and the lack of 
jurisdiction of the court to direct him, as Secretary of the Treasury, 
to perform the act in question, and relying on the same, as if de¬ 
murrer had been specifically interposed, for answer to said petition, 
or so much thereof as is material, and to said rule to show* cause, 
says: 

1. Your respondent neither admits nor denies the matters of fact 
alleged in the first paragraph of the petition herein, but requires 
strict proof of the same if deemed material. 

2. Your respondent admits that he is Secretary of the Treasury of 
the United States. Your respondent is advised that the allegations 
of said second paragraph with reference to alleged ministerial duties 

to be performed by your respondent are matters of law T as to 
15 which respondent is advised he is not required to answ T er. 

3, 4, 5, 6. Your respondent neither admits nor denies the 
allegations of fact of the third, fourth, fifth and sixth paragraphs of 
said petition, but requires strict proof of the same if deemed material. 

As to the conclusions of law’ in said paragraphs set forth, your 
respondent is advised he is not required to answer. 

7, 8. Your respondent neither admits nor denies the allegations of 
fact alleged in the seventh and eighth paragraphs of said petition, 
but requires strict proof of the same if deemed material. 

Further answering said seventh and eighth paragraphs, your re¬ 
spondent respectfully shows that the Act of Congress of February 
28, 1920 (41 Statutes at Large, page 406), in Section 209, para¬ 
graphs (g) and ( h ), provides for guaranties to the carrier for a 
period of six months after termination of Federal control. Para¬ 
graph (g) is fully set forth in the petition herein. Paragraph (h) 
is as follow’s: 

“(h) Upon application of any carrier to the Commission, asking 
that during the guaranty period there may be advanced to it from 
time to time such sums, not in excess of the estimated amount neces¬ 
sary to make good the guaranty, as are necessary to enable it to meet 
its fixed charges and operating expenses, the Commission may certify 
to the Secretary of the Treasury the amount of, and times at which, 
such advances, if any, shall be made. The Secretary of the Treasury, 
on receipt of such certificates, is authorized and directed to make the 
advances in the amounts and at the times specified in the certificate, 
upon the execution by the carrier of a contract, secured in such man¬ 
ner as the Secretary may determine, that upon final determination 
of the amount of the guaranty provided for by this section such car¬ 
rier will repay to the United States any amounts for which it has 
received from such advances in excess of the guaranty, with in¬ 
terest at the rate of 6 per centum per annum from the time such 
excess was paid. There is hereby appropriated, out of any money in 
the Treasury not otherwise appropriated, a sum sufficient to enable 
the Secretary of the Treasury to make the advances referred to in 
this subdivision.’* 
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Your respondent further respectfully shows to the court that the 
certificate of the Interstate Commerce Commission attached to the 
]petition herein is not that Five Hundred Thousand Dollars ($500,- 
000.00) is the amount necessary to make good the guaranty to peti¬ 
tioner. There is a qualification in paragraph 3 of said certificate 
reserving to the Commission the right to certify “additional 
10 amounts found due to said Grand Trunk Western Railway 
Company to make good to said carrier the guaranty of Sec¬ 
tion 200 of the Transportation Act of 1920.” 

Your respondent further respectfully shows to the court that the 
sum of Five Hundred Thousand Dollars ($500,000.00) is an amount 
assumed to be within the amount necessary to make good the 
guaranty; that it is a payment on account of the carrier’s claim 
under the guaranty; that the direction of paragraph (g) of Section 
209 of said Act is that the Commission shall, as soon as practicable 
after the expiration of the guaranty period, ascertain and certify the 
several amounts necessary to make good the guaranty to each carrier, 
and that the Secretary of the Treasury shall, as to each carrier, draw 
a warrant “for the amount shown in such certificate as necessary to 
make good such guaranty.” Said paragraph (g) of said Section 209 
of said Act contemplates and authorized only one payment in each 
case, such payment to he made after the Commission shall have ascer¬ 
tained and certified the amount necessary to make good the guaranty; 
the payment authorized in said paragraph to be made only after the 
carrier had submitted its entire claim under the guaranty and the 
Commission had ascertained the amount due thereon. 

Your respondent respectfully shows to the court that paragraph 
(h ) of said Section 209 of said Act provides for advances during the 
guaranty period of such sums, not in excess of the estimated amount 
necessary to make good the guaranty, as are necessary to enable the 
carrier to meet its fixed charges and operating expenses; that Con¬ 
gress has provided for the fixed charges and operating expenses 
during the period of six months after the termination of Federal 
control, and by release from Federal control and by authorizing in¬ 
creased rates has attempted to enable the carrier to make its own pro¬ 
visions for caring for its financial obligations after the six months 
guaranty period; that the petitioner neglected during the guaranty 
period to avail itself of the provisions of said paragraph (h) of sa : d 
Section 209 of said Act. and now seeks to obtain payment on 
17 account of the guaranty under paragraph (g) of said Section 
209 of said Act, which provides only for final payment of the 
guaranty. 

Your respondent further respectfully shows to the court that in 
said paragraph (h) of said Section 209 of said Act provision is made 
for securing the United States against the contingency of the advance 
there contemplated as aforesaid being in excels of the a™o”nt of the 
guaranty as finally determined by the Commission: that no such 
provision is made in paragraph (g) of said Section 209 of said Act, 
nor is any provision made in said paragraph (g) for payments in 
advance. 

Further answering said paragraphs seven and eight, your re- 
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spondent respectfully shows to the court that Section 246 of the 
Revised Statutes of the United States provides as follows: 

“Sec. 246. The Secretary of the Treasury may, by an appoint¬ 
ment under his hand and official seal, delegate to one of the Assistant 
Secretaries of the Treasury authority to sign in his stead all warrants 
for the payment of money into the public Treasury, and all war¬ 
rants for the disbursement from the public Treasury, of money 
certified by the proper accounting officers of the Treasury to be due 
upon accounts duly audited and settled by them.” 


and that Section 248 of the Revised Statutes of the United States 
provides as follows: 


“See. 248. The Secretary of the Treasury shall, from time to time, 
digest and prepare plans for the improvement and management of 
the revenue, and for the support of the public credit; shall superin¬ 
tend the collection of the revenue; shall, from time to time, prescribe 
the forms of keeping and rendering all public accounts and making 
returns; shall grant, under the limitations herein established, or to 
1m» hereafter provided, all warrants for moneys to be issued from the 
Treasury in pursuance of appropriations by law; shall make report, 
and give information to either branch of the legislature in person or 
in writing, as may be required, respecting all matters referred to him 
by the Senate or House of Representatives, or which shall appertain 
to his office; and generally shall perform all such services relative 
to the finances as he shall be directed to perform.” 


and that Section 305 of the Revised Statutes of the United States 
provides as follows: 

18 “Sec. 305. The Treasurer shall receive and keep the 

moneys of the United States, and disburse the same upon 
warrants drawn by the Secretary of the Treasury, countersigned by 
either Comptroller, and recorded by the Register, and not otherwise. 
He shall take receipts for all moneys paid hy him, and shall give 
receipts for all moneys received by him; and all receipts for moneys 
received by him shall he indorsed upon warrants signed by the Secre¬ 
tary of the Treasury, without which warrant, so signed, no acknowl¬ 
edgement for money received into the public Treasury shall be valid. 
He shall render his accounts to the First Comptroller quarterly, or 
oftener if required, and shall transmit a copy thereof, when settled, 
to the Secretary of the Treasury. He shall at all times submit to the 
Secretary of the Treasury and the First Comptroller, or either of 
them, the inspection of the moneys in his hands.” 

Your respondent further respectfully shows to the court that Sec¬ 
tion 8 of the Act of July 31, 1894 (28 Statutes at Large, page 207), 
provides as follows: 

“Sec. 8. The balances which may from time to time be certified 
by the Auditors to the Division of Bookkeeping and Warrants, or to 
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the Postmaster-General, upon the settlements of public accounts, 
shall be final and conclusive upon the Executive Branch of the Gov¬ 
ernment, except that any person whose accounts may have been 
settled, the head of the Executive Department or of the board, com¬ 
mission, or establishment not under the jurisdiction of an Executive 
Department, to which the account pertains, or the Comptroller of the 
Treasury, may, within a year, obtain a revision of the said account 
by the Comptroller of the Treasury, whose decision upon such re¬ 
vision shall be final and conclusive upon the Executive Branch of 
the Government: Provided f That the Secretary of the Treasury may, 
when in his judgment the interests of the Government require it, 

suspend payment and direct the reexamination of any account. 
* * *” 

and that Section 11 of the said Act of July 31, 1894 (28 Statutes at 
Large, p. 209) provides as follows: 

“See. 11. Every requisition for an advance of money, before being 
acted on by the Secretary of the Treasury, shall be sent to the proper 
Auditor for action thereon as required by section twelve of this Act. 

“All warrants, when authorized by law and signed by the Secre¬ 
tary of the Treasury, shall be countersigned by the Comptroller of 
the Treasury, and all warrants for the payment of money shall be 
accompanied either by the Auditor's certificate, mentioned in sec¬ 
tion seven of this Act, or by the requisition for advance of 
19 money, which certificate or requisition shall specify the par¬ 
ticular appropriation to which the same should be charged, 
instead of being specified on the warrant, as now provided by section 
thirty-six hundred and seventy-five of the Revised Statutes; and shall 
also go with the warrant to the Treasurer, who shall return the cer¬ 
tificate or requisition to the proper Auditor, with the date and 
amount of the draft issued indorsed thereon. Requisitions for the 
payment of money on all audited accounts, or for covering money 
into the Treasury, shall not hereafter be required. And requisitions 
for advances of money shall not be countersigned by the Comptroller 
of the Treasury. 

“Section two hundred and sixty-nine and so much of section three 
hundred and five of the Revised Statutes as requires the Register of 
the Treasury to record warrants is repealed.’’ 

Your respondent respectfully shows to the court that the Comp¬ 
troller of the Treasury heretofore, to wit, on the twenty-seventh day 
of November, A. D. 1920, rendered a decision against the allowance 
of the claim herein. 

Your respondent attaches hereto a copy of certificate on Mis¬ 
cellaneous Settlements and Claims, of the Auditor for the State and 
other Departments,, dated the twenty-ninth day of November, A. D. 
1920, finding the sum of $0.00 due the petitioner under paragraph 
(g) of Section 209 of the said Act of Congress of February 28, 1920, 
and prays that the same may be taken and read as a part hereof. 

9. Answering the allegations of the ninth paragraph of said peti- 
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tion, respondent admits that he declines to draw a warrant in favor 
of petitioner upon the Treasurer of the United States upon said cer¬ 
tificate of the Interstate Commerce Commission that the sum of Five 
Hundred Thousand Dollars ($500,000.00) is due the petitioner, and 
avers that there is no authoritv in law for him to do otherwise. 

V 

This respondent has no knowledge as to whether or not the ex¬ 
tended nature of the accounting necessary to determine what docs 
and what does not enter into railway operating income makes it 
certain that many months will elapse before the Interstate Com¬ 
merce Commission can ascertain and certify to the respondent as 
Secretary of the Treasury the final amount due the petitioner 
20 under the guaranty of railway operating income provided in 
said section 209 of the said Act of February 28, 1920, and 
avers that it is immaterial whether that be the fact or not, as his 
authority in the premises is fixed and determined by law. 

10. Answering the allegations of the tenth paragraph of said peti¬ 
tion, respondent denies that it is his duty to draw and deliver to 
petitioner a warrant in favor of the petitioner in the sum of Five 
Hundred Thousand Dollars ($500,000.00) or in any other sum. and 
to deliver the same to the petitioner. 


Wherefore, having fully answered said petition and the rule to 
show cause issued herein, this respondent prays that the said petition 
be dismissed and the rule discharged, with costs. 

D. F. HOUSTON, 

Secretary of the Treasury of the United States. 

L. B. 


JOHN E. LASKEY, 

Attorney of the United States in 

and for the District of Columbia. 


L. RANDOLPH MASON, 

Assistant Attorney of the United States 

in and for the District of Columbia. 


21 District of Columbia, ss: 

David F. Houston, being first duly sworn according to law, on 
oath deposes and says that he is Secretary of the Treasury of the 
United States, that he has read the foregoing answer by him sub¬ 
scribed, and knows the contents thereof; that the matters and things 
therein stated as of his personal knowledge are true and those stated 
as upon information and belief he believes to be true. 

D. F. HOUSTON. 

Subscribed and sworn to before me this 7th day of December, 
A. D. 1920. 

[Notary Seal.] 


H. W. STUTLER, 

Notary Public . 
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(Copy.) 


Miscellaneous Division, 

Form 4016d. 

(Form approved bv the Comptroller of the Treasury August 27, 
1907.) 

Ed. 3,000—F. C., June G-T2. 


Certificate on Miscellaneous Settlements and Claims. 

No. 23963. 

(Miscellaneous Settlements and Claims.) 

E. J. C. 

Treasury Department. 

Office of the Auditor for the State and Other Departments. 

Nov. 29, 1920. 

I certify that I have examined and settled an account between the 
United States and Grand Trunk Western Railway Company and 
find the sum of no dollars due the claimant from the United States 
under Section 209 (g) Transportation Act 1920, (Certificate No. 
A-290 of the Interstate Commerce Commission dated November 24, 
1920). 

Appropriation sought to be charged: 

“Guaranty to carriers after termination of Federal control” 

Amount of claim five hundred thousand ($500,000) dollars. 

Remit warrant for the amount to claimant at —. 

E. D. HEARNE, 

Auditor for the State and Other Departments. 

T. W. G. 

To the Secretary of the Treasury (Division of Bookkeeping and 
Warrants). 


Copy for the Comptroller of the Treasury. 

23 Demurrer. 

Filed December 14, 1920. 

The petitioner, Grand Trunk Western Railway Company, a cor¬ 
poration, demurs to the answer of David F. Houston, Secretary of the 
Treasury of the United States, to the rule to show cause issued in the 
above entitled cause, and says that said answer is bad in substance, 
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wherefore the petitioner prays that the writ of mandamus issue as 
prayed in the petition heretofore tiled: 

Among the matters of law intended to be argued in support of the 
foregoing demurrer arc: 

(a) That- under paragraph (g) of Section 209 of the “Transpor¬ 
tation Act. 1920,** the Interstate Commerce Commission is empow¬ 
ered to make an ascertainment and issue a certificate in the form set 
forth in the petition. 

(/>) That under said paragraph of said section it is the plain 
ministerial duty of the Respondent to draw a warrant on the Treas¬ 
ury of the United States for the amount shown in said certificate in 
favor of the Relator. 

(c) That the provisions of paragraph ( h) of said Section 209 
have no bearing upon the question at issue. 

(d) That Sections 240, 248, 30.*> of the Revised Statutes of the 
United States and the Act of Congress of July 31, 1894 contain noth¬ 
ing which prevents the drawing of the warrant in question by lim¬ 
iting the authority of the Respondent or confiding to him any dis¬ 
cretion in the pending case, the said “Transportation Act, 1920,” 

containing in itself complete authority for the drawing of 
24 said warrant by the Respondent, which authority is not lim¬ 
ited by the said provisions of the Revised Statutes or by the 
said Act of July 31, 1894. 

(e) The return is in other respects insufficient. 

The Relator will, therefore, maintain that said return shows no 
sufficient cause why the writ should not issue as prayed. 

ALFRED P. THOM. 
ALFRED P. THOM, Jr. 

J. HARRY COVINGTON. 

Messrs. John E. Laskey and Randolph L. Mason, Attorney and As¬ 
sistant Attorney of the United States in and for the District of 

Columbia: 

Please take notice that we will set the above demurrer for hearing 
on Friday, December 17th, 1920, or as soon thereafter as counsel 
can be heard. 

J 

) 

J 

Attorneys for Relator. 


Received copy of the above this 14th day of December, 1920. 

JOHN E. LASKEY, 

U. S. A tty., D. C. 
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25 Decision Overruling Demurrer to Answer. 

Filed January 3, 1921. 

This is a petition for a writ of mandamus directing the Secretary 
of the Treasury to draw a warrant in favor of petitioner. 

The question to be decided is whether the ‘‘Transportation Act, 
1920," provides that the amount due a carrier under the guaranty 
of railway operating income contained in Section 209 shall be ascer¬ 
tained by the Interstate Commerce Commission and certified to the 
Secretary of the Treasury for payment partially and from time to 
time until the total amount is ascertained or whether the total 
amount must be determined before any payment falls due. 

Section 209 reads in part as follows: 

“(a) * * * 

“The term ‘guaranty period’ means the six months beginning 
March 1, 1920. 

ii * * * 

• 

“(c) The United States hereby guarantees: 

(1) With respect to any carrier with which a contract (exclusive 
of so-called cooperative contracts or waivers) has been made fixing 
the amount of just compensation under the Federal Control Act, that 
the railway operating income of such carrier for the guaranty period 
as a whole shall not be less than one-half the amount named in such 
contract as annual compensation, * * 

There follow other provisions for measuring the “amounts” 
guaranteed respectively in cases of roads not having such contracts 
there being several bases for computations as well as provisions of 
a general nature specifying items that shall and others that shall 
not be taken into account. 

26 Subsection ( d ) of Section 209 provides in part that if dur¬ 
ing the guaranty period as a whole the railway operating 

income of a carrier is in excess of the minimum income guaranteed 
the carrier shall “forthwith" pay the amount of such excess into the 
Treasury of the United States. 

Subsection (/) reads: 

“(/) In computing railway operating income, or any deficit 

therein, for the guaranty period for the purposes of this section 

* * * 

• 

“(5) The Commission shall require the elimination and restate¬ 
ment of the operating expenses and revenues (other than for main- 
tainance of way and structures, or maintainance of equipment) for 
the guaranty period, to the extent necessary to correct and exclude 
any disproportionate or unreasonable charge to such expenses or 
revenues for such period, or any charge to such expenses or revenues 
for such period which under a proper system of accounting is at¬ 
tributable to another period." 

Subsection (g) places upon the Interstate Commerce Commission 
the duty of estimating how much is due a carrier under the guaranty 

3—3488a 
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and of certifying the fact to the Secretary of the Treasury. It is as 
follows: 

“(g) The Commission shall, as soon as practicable after the ex¬ 
piration of the guaranty period, ascertain and certify to the Secretary 
of the Treasury the several amounts necessary to make good the fore¬ 
going guaranty to each carrier. The Secretary of the Treasury is 
hereby authorized and directed thereupon to draw warrants in favor 
of each such carrier upon the Treasury of the United States, for the 
amount shown in such certificate as necessary to make good such 
guaranty. An amount sufficient to pay such warrants is hereby ap¬ 
propriated out of any money in the Treasury not otherwise appro¬ 
priated. n 

The Commission delivered to the petitioner herein a certificate as 
follows: 


Certificate of Interstate Commerce Commission Under Section 209 

(g) } Transportation Act, 1920. 

To the Secretary of the Treasury of the United States: 

“1. The Interstate Commerce Commission, hereinafter called the 
Commission, hereby certifies that the Grand Trunk Western Railway 
Company, a corporation of the states of Michigan and Indiana, here¬ 
inafter called the carrier, is a carrier as defined in paragraph (a) of 
section 209 of the Transportation Act, 1920, in that it is a carrier by 
railroad whose railroad or system of transportation was under Federal 
control at the time such Federal control terminated at 12:01 A. M. 
on March 1, 1920; that the carrier filed with the Commission on or 
before March 15, 1920, a written statement that it accepted 
27 all of the provisions of said section 209. 

“2. The Commission has ascertained and hereby certifies 
to the Secretary of the Treasury that the amount of Five Hundred 
Thousand Dollars ($500,000) is necessary to make good to said 
carrier the guaranty provided by section 209 of the Transportation 
Act, 1920. 

“3. The Commission hereby certifies that such amount of Five 
Hundred Thousand Dollars ($500,000) cannot bo reduced by fur¬ 
ther accounting or otherwise, and there may be, upon further in¬ 
vestigation, additional amounts found due to said Grand Trunk 
Western Railway Company to make good to said carrier the guaranty 
of section 209 of the Transportation Act, 1920, and which if, and 
when, ascertained by the Commission will be certified to the Sec¬ 
retary of the Treasury. 

‘‘Dated this 24th day of November, 1920.” 

The Secretary of the Treasury refuses to issue a warrant for the 
amount mentioned in the above certificate claiming that his duty to 
issue warrants does not arise until the total amount guaranteed has 
been ascertained and certified. 

The petitioner argues that the intention conveyed by the use in 
subsection (g) of the words “several amounts” and of the word 
“warrants” is that payment of more than one amount is to be made 
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to each carrier; also that the use of the word “amount” and the word 
“certificate” instead of “amounts” and “certificates” in the phrase 
“for the amount shown in such certificate as necessary to make good 
such guaranty” does not indicate that only one payment was in¬ 
tended because part of the total amount due is just as necessary to 
make good the guaranty as is the whole amount. 

The first inquiry is of course—what is guaranteed? There is no 
guaranty of “several (meaning ‘more than two’—see Webster’s Dic¬ 
tionary) amounts” to one carrier but of “the amount” or “an 


amount” ascertained as directed. There being many carriers there 
are many amounts to be certified. If Congress intended that there 
should be more than one amount paid to each carrier why did it use 
the word “several”? That intention would have been expressed 
more simply and directly by the use of the word “amounts” alone. 
Consequently the word “several” should be given a meaning if pos¬ 
sible which adds something to the sense of the subsection and it has 
been construed to mean “respective.” Brown vs. Hawkins, 26 R. I., 
400. Webster's Dictionary and The Century Dictionary de- 
2<S fine “several” as meaning “separate,” “distinct,” “partic¬ 
ular/' Neither Webster nor the Century defines “several” as 
meaning “respective” but the latter defines “respective” as meaning 
“several,” “particular.” Giving the meaning “respective” to the 
word “several'' results in harmony between the first sentence of sub- 
section (</) and the phrase in the next sentence “for the amount as 
shown in such certificate as necessary to make good such guaranty;”, 
“several” distributes the “amounts” one to each carrier, and so is not 
superfluous. 

In a memorandum filed on behalf of the petitioner it is argued as 
follows: 


*. Also, the Secretary is directed to draw “warrants’ 1 
(in the plural) in favor of “each” carrier (in the singular). There 
is, of course, to be but one warrant for each certificate, so the words 
“for the amount (in the singular) shown in such certificate (in the 
singular) as necessary to make good such guaranty,” are entirely 
consistent with the relator's theory.” 

V 

r 

It seems that the petitioner having argued that the use of the plural— 
“warrants”—demonstrates that the word “several” in the previous 
sentence means more than two is on the other hand contending that 
in the sentence where it appears “warrants” means “warrant,” that 
is to say a warrant for each certificate. In other words the petitioner 
seeks to interpolate the word “each” before the word “certificate” 
and says that the meaning then is a warrant for each of more than 
one certificate. But the act provides that the Secretary shall “draw 
warrants in favor of each such carrier.” So without any inter¬ 
polation of a word and giving to the word “each” the meaning which 
the petitioner admits it may have the act provides for one warrant in 
favor of each carrier. 

But if Congress intended that more than one warrant should issue 
to each carrier it does not follow that the petitioner’s contention is 
sound for Section 209 (t) contains a similar provision where only 
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one amount is to Ik? certified—in the case of the American Railway 
Express—the provision reading: 

“(i) * * * 

“The Commission shall, as soon as practicable after the expiration 
of the guaranty period, certify to the Secretary of the Treas- 

29 ury the amount necessary to make good the foregoing guar¬ 
anty to the American Railway Express Company. The Sec¬ 
retary of the Treasury is hereby authorized and directed thereupon to 
draw warrants in favor of such company upon the Treasury of the 
United States for the amount shown in such certificate as necessarv to 
make good such guaranty. An amount sufficient to pay such war¬ 
rants is hereby appropriated out of any money in the Treasury not 
otherwise appropriated.” 

Clearly only one amount is provided for and only one certificate but 
more than one warrant. Congress may have had in mind some con¬ 
venience of the carriers designated in subsection ( y) and of the Ex¬ 
press Company in providing for the issuance of more than one 

warrant for a single amount certified or mavbe some convenience or 

* * 

practice of the Treasury Department; hut he that as it may the lan¬ 
guage is plain and the Court is not concerned to ask why it was used. 
Similar language relating to a similar subject matter used in dif¬ 
ferent parts of a statute should he similarly interpreted if possible. 
Therefore the contention of the petitioner as to the meaning of 
“several amounts’’ is not supported by the provision for “warrants.” 

Petitioner to he consistent in its literal interpretation must claim 
that Congress determined that in order to make good the guaranty it 
would he necessary for the Commissioner to certify several amounts 
as being due each carrier for only what is necessary is to be certified; 
or to put it another way that the payment of more than one amount 
is necrusory to make good the guaranty of a single amount. Such 
a construction would he unreasonable. 

Without undertaking to follow step by step the legislative history 
of the Senate hill and of the House hill which went into conference 
and resulted in the act under consideration it may he noted that the 
Senate hill contained the following: 

“The Commission shall as soon as practicable after the expiration 
of the period of such guaranty certify to the Board hereinafter 
created, or to the Secretary of the Treasury if it he not then organ¬ 
ized, the amount of the actual railwav operating income, as defined 
in section 1 of the Act of March 21, 1918, of the several carriers dur¬ 
ing such period and the amount of such guaranty, showing in the 
certificate the amount of the excess or deficit, as the case may be, of 
such income as compared with such guaranty; and the said Board 
if it he then organized, or otherwise the Secretary of the Treasury, 
is hereby authorized and directed thereupon to draw warrants in 
favor of the several carriers upon the Treasury of the United States 
which shall he paid out of any funds therein not otherwise 

30 appropriated for the amount of any deficit shown in respect 
to it in such certificate; Provided, However, That if, during 
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the period the guaranty is in force, the railway operating income of 
any carrier exceeds the amount of the guaranty, it shall forthwith 
pay such excess into the Treasury of the United States; Provided 
further, That, in computing the actual railway operating income for 
the purposes of this section, the Commission shall not allow as oper¬ 
ating expenses, for maintenance of way and structures, or for main¬ 
tenance of equipment, respectively, for any month of the period 
covered by such guaranty, more than the monthly proportion of the 
amount fixed by the Commission as the amount applicable for such 
mainta?nance of way and structures or such maintenance of equip¬ 
ment under the proviso in section 5 of paragraph (a) of the standard 
contract, but the cost of fire insurance may be included in such 
expenses.” 

and that the House bill read: 

“(/>) The United States hereby guarantees to each carrier that its 
railway operating income for the guaranty period as a whole shall 
not be less than the average of its railway operating income for the 
three corresponding periods of six months each during the test 
period. If during such corresponding periods in the test period, 
averaged together, the carrier had no railway operating income, the 
guaranty shall be the amount by which any deficit in railway operat¬ 
ing income for the guaranty period as a whole exceeds the deficit for 
the three corresponding periods during the test period, averaged to¬ 
gether. 

♦ jfc * * afc * $ 

“(e) The Commission shall, as soon as practicable after the ex¬ 
piration of the guaranty period, certify to the Secretary of the Treas¬ 
ury the amount of the railway operating income of the several car¬ 
riers during such period, and the several amounts necessary to make 
good the guaranty to each. The Secretary of the Treasury is 
hereby authorized and directed thereupon to draw warrants in favor 
of each such carrier upon the Treasury of the United States, which 
shall be paid out of any moneys in the Treasury not otherwise appro¬ 
priated, for the amount shown in such certificate as necessary to 
make good the guaranty/’ 

Neither bill indicates an intention to provide for partial payments 
and the act as passed so far as concerns the question here to be de¬ 
cided shows merely changes in phraseology and rearrangement with¬ 
out changes of purpose except in one particular and that is that while 
both bills provided that the Commission should certify to the Secre¬ 
tary of the Treasury the amount of operating income of each carrier 
the Senate bill provided further that any excess of such income over 
the guaranteed amount should be paid to the United States. The 
Act provides for the payment of any excess and while there is no ex¬ 
press direction for certification it is the duty of the Commission to 
ascertain whether there is an excess. (Subsection (/)). In 
31 other words Congress intended a complete accounting and it 
is obvious that a carrier whose earnings were in excess of the 
guaranty is not bound to pay until the amount of such excess is defi- 
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nitely ascertained. There is no reason for finding that the obliga¬ 
tion of the United States is to he treated differently. 

That Congress was completely alive to the immediate and future 
needs of the carriers upon their passing from the period of Fed¬ 
eral control is evident. First there is in Section 209 the guar¬ 
anty of operating income during the lirst six months after the con¬ 
trol ended; then a provision for advances by the United States from 
time to time during the guaranty period of sums not in excess of the 
amount estimated to l>e necessary to make good the guaranty and 
finally the provision of Section 210 (a) for loans “For the purpose of 
enabling carriers by railroad subject to the Interstate Commerce Act 
properly to serve the public during the period immediately following 
the termination of Federal control * * application for such 

loans to Ik? made within two years from such termination. If Con¬ 
gress had intended that the amount of deficit in operating income 
should lie ascertained piecemeal and paid from time to time it cer¬ 
tainly would have made its intention perfectly clear just as it did in 
regard to advances “from time to time” during the guaranty period. 

It was stated upon argument as a further reason to support the 
petitioner's contention that items entering into the calculation of 
operating income—such as claims for damages for personal in¬ 
juries—may not be determinable for several years after the expira¬ 
tion of the guaranty period. But it must be assumed that this fact 
was known to Congress and its direction to the Commission is to 
ascertain the amount guaranteed “as soon as practicable.” 

The provision of Section 500 declaring it to lie the policy of Con¬ 
gress “to foster and preserve in full vigor both rail and water trans¬ 
portation” is cited but in view of the other provisions of that section 
imposing certain duties on the Secretary of War this declaration is 
not to be taken as a rule of interpretation of what are claimed to be 
verbally ambiguous provisions of the Act relating to matter spe¬ 
cifically provided for. 

32 In view of the interpretation of the statute indicated above 

it is not necessary to decide whether the direction therein to 
the Secretary of the Treasury to draw warrants imposes a purely 
ministerial duty performance of which may be ordered bv a writ of 
mandamus. 

The demurrer to the answer is overruled. 

WALTER 1. McCOY, 

December 31, 1920. Chief Justice. 


33 Order Overruling Demurrer to Return and Dismissing 

Petition. 

Filed January 5, 1921. 

******* 

This cause came on to be heard upon the demurrer of the relator 
Grand Trunk Western Railway Companv to the answer of the re¬ 
spondent, David F. Houston. Secretary of the Treasury of the United 
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States, filed herein, and was argued December 17, 1920, and after 
consideration it is by the Court this 5" day of January, 1921, 

Ordered, That the said demurrer be and the same is hereby over- 
ruled; to which the relator excepts; 

Whereupon the relator elects to stand upon said demurrer and it is 

Further ordered, That the petition of the relator Grand Trunk 
Western Railway Company be and the same is hereby dismissed, to 
which the said relator excepts, from which order the relator Grand 
Trunk Western Railway Company, by its attorneys, gives notice of 
appeal in open court, and it is 

Further ordered, That the appeal cost bond be and the same is 
hereby fixed at one hundred dollars, or fifty dollars cash deposited 
with the Clerk of this Court. 

WALTER I. McOOY, 

0. K. Chief Justice. 

L. R. MASON, 

Asst. U. S. Atty., D. C. 


Memorandum. 

January 5, 1921.—$50 deposited in lieu of Appeal Cost Bond. 

84 Assignment of Errors. 

Filed January 5, 1921. 

******* 

Now comes the relator Grand Trunk Western Railway Company 
and makes the following its assignment of errors in the above en¬ 
titled cause: 

1. The Court erred in overruling the demurrer of the relator 
Grand Trunk Western Railway Company to the answer of the re¬ 
spondent, David F. Houston, Secretary of the Treasury of the 
L T nited States. 

2. The Court erred in making and entering the order and judg¬ 
ment of January 5th, 1921, dismissing the petition of the petitioner 
Grand Trunk Western Railway Company. 

ALFRED P. THOM, 

ALFRED P. THOM, Jr., 

J. HARRY COVINGTON, 

Attorneys for Relator. 

35 Designation of Record. 

Filed January 5, 1921. 

******* 

The clerk will please prepare transcript for appeal in the above 
entitled cause including therein: 

1. Petition of Grand Trunk Western Railway Company. 
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2. Order of November 29, 1920. 

3. Answer of respondent David F. Houston. 

4. Demurrer of petitioner to answer of respondent. 

5. -Opinion of Court. 

0. Judgment and order of January 5th, 1921. 

7. Memorandum, $50.00 cash deposited for costs. • 

8. Assignment of errors. 

9. This order. 

ALFRED P. THOM, 

ALFRED P. THOM, Jr., 

J. HARRY COVINGTON, 

Attorneys for Petitioner. 

Service of a copy of the above assignment of error and designation 
of record acknowledged this 5th day of January, 1921. We consent 
to the record as above designated and to the immediate preparation 
of the transcript of record. 

JOHN E. LASKEY, 
Attorney for the United States in and 

for the District of Columbia. 

36 Supreme Court of the District of Columbia. 


Exited States of America, 

District of Columbia , ss: 

I. Morgan II. Beach. Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 
to 35, both inclusive, to be a true and correct transcript of the record 
according to directions of counsel herein filed, copy of which is 
made part of this transcript, in cause No. 64722 at Law, wherein 
United States ex ret. Grand Trunk Western Railway Company, a 
corporation, is Relator and David F. Houston, Secretary of the 
Treasury of the United States, is Respondent, as the same remains 
upon the files and of record in said Court. 

In testimonv whereof, I hereunto subscribe my name and affix 

the seal of said Court, at the City of Washington, in said District, 

this 6th dav of January, 1921. 

* •/ ' 

[Seal of the Supreme Court of the District of Columbia.] 


MORGAN H. BEACH, 

Clerk . 




Endorsed on cover: District of Columbia Supreme Court. No. 
3488. United States ex rel. Grand Trunk Western Railway Com¬ 
pany, a corporation, appellant, vs. David F. Houston, Secretary of 
the Treasury of the United States. Court of Appeals, District of 
Columbia. Filed Jan. 6, 1921. Henry W. Hodges, clerk. 
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